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-2INTRODUCTION
The Appellant, Keith Brian Westergaard, has applied for a hearing before the Financial Services
Tribunal ("FST") appealing the decision of the Registrar of Mortgage Brokers (the "Registrar")
to renew the sub-mortgage broker certificate (the "Certificate") of the Appellant with
Conditions of Registration. The Certificate affects the Appellant as sub-mortgage broker, as
well as his mortgage brokerage company, GET Acceptance Corporation, in its capacity as the
employer of the Appellant. The Conditions of Registration ("Conditions") are set out in
Schedule A ("Schedule "A"") to the Certificate.
The Appellant also requests an oral hearing before the FST for the primary purpose of crossexamination of the Registrar respecting the reasoning of the Registrar in issuing the Certificate
subject to the Conditions in Schedule "A", as well as presenting the position of the Appellant
with respect to this Appeal.
ISSUES

1.

Is this an Appeal where the cross-examination of the Registrar, the admission of new
evidence on both is appropriate?

2.

Should the decision of the Registrar to issue the renewal Certificate subject to the
Conditions in Schedule "A" be overturned?

BACKGROUND
On June 1,2001 the Appellant applied for registration as a sub-mortgage broker pursuant to the
terms of the Mortgage Brokers Act (the "Act"). An investigation by the Registrar's office staff
resulted in a recommendation to the Registrar that the Appellant not be registered as a submortgage broker due to the fact that he was not suitable for registration and the proposed
registration was objectionable. A hearing was scheduled before the Registrar to determine the
questions of suitability and objectionability, appropriate hearing notices were provided to the
Appellant and the hearing was scheduled to commence on September 14,2003.
Negotiations ensued, a written agreement signed by both the Appellant and the Registrar
resulted, the Appellant waived his right to a formal hearing, the Registrar issued the Certificate
registering the Appellant as a sub-mortgage broker, and the Conditions, referred to in this Appeal
as Schedule "A", are attached to the registration. The agreement was formalized by way of letter
dated August 22, 2003 addressed to legal counsel at the Registrar's office from Legal Counsel
for the Appellant. Payment in the amount of $10,000.00 on account of investigation costs was
also made on behalf of the Appellant.
The Agreement is clear in its terms. The operative subparagraphs for the purposes of this Appeal
are:
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Registration as a sub-mortgage broker in British Columbia upon the terms set out in Schedule
"A" hereto and Mr. Westergaard will pay $10,000.00 to the Registrar on account of investigation
costs.
And:
6. There are no other terms of the agreement between Mr. Westergaard and the Registrar
which are not set out herein including Schedule "A" hereto.
Schedule "A" sets out a number of "Conditions of Registration" mutually agreed upon by the
Registrar and the Appellant. As these Conditions are vitally important to the Appeal, they are set
out in their entirety here:
Schedule "A"
Conditions of Registration

1.

Westergaard's initial registration as a sub-mortgage broker to be restricted to a period
of one year. The fIrst renewal to also be restricted to a period of one year.

2.

Westergaard to be employed by, and be the Designated Individual for GET
Acceptance Corporation ("GET").

3.

Westergaard as the Designated Individual for GET:
a) to ensure that all advertising will be in plain language and clearly disclose all fees
and charges;
b) to ensure that all persons applying for a mortgage through GET, including persons
who ultimately become a party to a mortgage, obtain independent legal advice
concerning the proposed mortgage loan, and that a CertifIcate of Independent
Legal Advice is placed on every approved mortgage f1lehandled by GET;
c) to ensure that all persons applying for a mortgage through GET, including persons
who ultimately become party to a mortgage, be given the telephone number for
the Lawyer Referral Service to assist them in fInding a lawyer to provide them
with independent legal advice, in addition to the names of at least three different
local lawyers willing to provide independent legal advice in the event that a
person applying for a mortgage through GET requests the name of a local lawyer
to provide such advice;
d) to ensure that GET and its officers, directors and employees and Westergaard do
not receive any remuneration for referring persons applying for a mortgage
through GET to a lawyer willing to provide such persons with independent legal
advice concerning a proposed mortgage loan;
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renegotiate a mortgage prior to the expiry of the term of the mortgage, which are
approved by GET;
f) to ensure that GET not change its name or move its business premises without
giving 30 days' notice of its intention to do so to the Registrar, or without
approval of the Registrar;
g) to ensure that any insurance activities of GET, its officers, directors, employees
and Westergaard are in compliance with the provisions of the Financial
Institutions Act, RSBC 1996, ch. 141 as amended, and regulations made
thereunder. [Note: The Insurance Licensing Exemption for mortgage brokers.
The licensing exemption only allows those exempted to sell "credit insurance" as
defined in section 171(1) of the Financial Institutions Act];
h) to report to the Registrar on a monthly basis the details of all credit insurance sold
during the previous month;
i) to allow examinations of the offices of GET without the necessity of an Order
under section 6(2.1);
j) to ensure that investors are provided with all income information provided to GET
by the borrower, and advised that GET has not taken any steps to confirm same, if
that is the case,
k) to ensure that investors and lenders are provided with copies of all property
appraisals which are relied upon by GET when making the mortgage loan, as well
as all other current (Le., within the last six months) appraisals of the subject
property which it has in its possession, if any.

4.

Prior to registration, Westergaard to pay investigation costs of $10,000 to the
Registrar .

The first renewal of the Appellant's registration was granted on August 29,2004, which renewal
is subject to the Conditions of Registration set forth in Schedule "A".
By way of application dated July 28, 2005, the Appellant applied for a further renewal of his
registration due to the fact that the Schedule "A" Conditions of Registration restricted the first
renewal for a period of one year. In a letter dated September 26, 2005 from the Financial
Institutions Commission of B.C., the Deputy Registrar of Mortgage Brokers advised the
Appellant of the issuance effective August 29, 2005 of the Certificate, being a certificate for
renewal accompanied by Schedule "A"

- Conditions

of Registration.

By that letter, the Deputy

Registrar of Mortgage Brokers advised that he had reviewed the Appellant's request for removal
of the Conditions of Registration with the Registrar and that it was the Registrar's view that
continuation of the Conditions, exclusive of Condition 1 relative to the term of renewals, is
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determination of the Registrar that is the subject matter of this Appeal.
PRELIMINARY DETERMINATIONS OF THE FST
Two preliminary issues either required or will require determination before the finalization of the
Appeal decision in this matter. The first issue arose as a result of a request by legal counsel for
the Registrar for a 60 day extension of the time during which the Record would be assembled, at
least in so far as the Registrar's portions were concerned. As the FST member appointed to deal
with this Appeal, the positions of legal counsel for the Registrar and for the Appellant were
brought to my attention. By way of letter dated November 4, 2005 from the Deputy Registrar of
the Financial Services Tribunal, both legal counsel were advised of my decision with respect to
this preliminary issue. Basically, I determined that in the circumstances it was appropriate for
the Registrar to consider the evidence that was before him at the time his decision to issue an
extension of the Appellant's registration subject to the Conditions was made. Evidence or file
material not reviewed by the Registrar would not be considered or referred to for the purposes of
preparing a brief that the Registrar would provide as part of the Record in this Appeal. An
appropriate period of time was allowed for the Registrar to complete this brief and submit it to
the FST.
The second issue involves a request for oral submissions and cross-examination of the Registrar
made by the legal counsel for the Appellant. The appeal procedure to the FST is intended to be
documentary. Oral submissions are possible where the FST member responsible for an appeal
determines that it is appropriate.
The criteria that should be examined by the FST member when determining whether or not an
oral hearing is appropriate should include the following:
a) Is the matter exceptional in terms of its complexity such that a documentary Record
will not adequately provide the factual basis for the original decision that is the
subject matter of the appeal?
b) Are there exceptional circumstances surrounding the appeal such as a very lengthy
hearing before the initial deciding authority or an unusual number or series of
hearings or decisions by the original deciding authority, such that the Record will
likely not be able to adequately inform the FST member as to the actual basis for the
original decision? and
c) Do the reasons given for the request for the oral hearing fit within the Guidelines and
within the range of available remedies and orders in the Financial Institutions Act?
Under section 242.3(1) of the Financial Institutions Act, the FST has the exclusive jurisdiction
to:

.

Inquire into, hear and determineall those matters and questions of fact and law
arisingor requiringdetermination;and
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Make any order permitted to be made.

A decision of the FST on a matter in respect of which the FST has exclusive jurisdiction is final
and conclusive and is not open to question or review in any court by virtue of section 242.3(2) of
the Financial Institutions Act. Reference to the FST Directives and Practice Guidelines, referred
to in this Appeal as the Guidelines, is essential in clarifying this jurisdiction. Paragraph 3.12 of
the Guidelines provide that section 242.2(8)(a) of the Financial Institutions Act allows, on
application by a party, the FST member considering the Appeal to allow new evidence and oral
submissions.
Although new evidence is not expressly stated to be the basis for the Appellant's request for an
oral hearing, it will by implication be a relevant factor given the nature of the questions and
background documentation expected to be placed to and reviewed by the Registrar at the
requested oral hearing. Therefore, the criteria for consideration of new evidence set out in
section 242.2(8)(b) of the Financial Institutions Act is relevant in terms of the substantial and
material nature of the proposed new evidence to the decision of the FST, and in relation to
whether or not the new evidence existed at the time the original decision was made or if it did
exist was not discovered and could not through the exercise of reasonable diligence have been
discovered.
Given my decision with respect to the request for oral hearing below, the criteria surrounding
new evidence need not be considered further in this Appeal at this point. However, the three
criteria outlined above with respect to oral hearings remains relevant.
Paragraph 3.18 of the Guidelines and section 242.2(11) of the Financial Institutions Act provide
that the FST hearing an appeal may confirm, reverse or vary a decision under appeal, or may
send a matter back for reconsideration to the person or body whose decision is under appeal. In
either event the FST appeal decision must be in writing and must provide reasons. The Record
which will be considered by the FST member is described in section 242.2(6) of the Financial
Institutions Act which provides that the Record shall consist of the following:
.

A record of all evidence, if any, before the original decision-maker;

.

Copies of originals of documentary evidence before the original decision-maker;

.

Other things received as evidence by the original decision-maker; and

.

The decision and written reasons for it, if any, given by the original decision-maker.

In this Appeal, limited documentary evidence and no record of oral evidence respecting the
decision of the Registrar to extend the sub-mortgage broker registration of the Appellant with the
Schedule "A" Conditions exists. Limited documentation as well as a memorandum or brief,
requested by me at the time that the preliminary issue regarding the Registrar's contributions to
the Record was dealt with, have been provided in this Appeal. The reason for this, of course, is
that a hearing did not take place before the Registrar due to the consensual agreement struck by
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described above. The current issue before the FST relates to the Registrar's decision to extend
the Appellant's sub-mortgage broker registration beyond the 2 years described in the Schedule
"A" Conditions with those Conditions continuing to apply. This is a very narrow point, one that
requires careful consideration of paragraph I of the Conditions of Registration set out in the
Schedule "A" Conditions as well as consideration of the nature of the process that would lead up
to the Registrar's decision on extension of the registration in question.
REASONS AND DECISIONS
Having considered the three criteria described above for an order directing an oral hearing before
the FST, I am of the view that an oral hearing before the FST in this Appeal is not appropriate.
My reasons are twofold. First, the subject matter of this Appeal is not extraordinarily complex,
the materials and proceedings were not unusually lengthy or voluminous and the circumstances
do not indicate unusual features requiring oral submissions to ensure that the FST member is
fully and thoroughly apprised of the issues involved in the Appeal.
Second, the Appeal is not the stage at which procedural fairness or the rules protecting natural
justice require consideration in this particular matter. Rather, those issues relate to the hearing
process and decision-making process at the Registrar's office. In my view, and in relation to this
Appeal an oral hearing based primarily on cross-examination of the Registrar and reviews of past
records and documentation are not directly pertinent to the questions of the interpretation of
paragraph I of the Conditions of Registration in Schedule "A" or the reasonableness of the
decision of the Registrar in ruling that the new renewal of the registration in question will be
subject to the Schedule "A" Conditions. Rather, it is my view that a reasonable reading of
paragraph I of the Conditions of Registration set out in Schedule "A" indicates that the
Conditions of Registration would apply for the first year of the registration of the Appellant as a
sub-mortgage broker as well as to the first renewal for a further period of one year. At that point,
an application for registration as a sub-mortgage broker, whether by way of a renewal
application or by way of a fresh application, would be brought before the Registrar and dealt
with in a normal fashion, namely, a staff review or investigation followed by recommendations
to the Registrar, a hearing where appropriate, and ending with the decision of the Registrar. It
should be noted, nothing in the Schedule "A" Conditions of Registration indicate that the
Appellant is restricted from bringing such an application, whether by way of renewal or by way
of fresh application, nor is there any indication that the Registrar would be restricted in any
fashion in terms of the decision to be rendered at that time. What is clear to me, however, is that
all of the application, investigation and hearing processes would be available to both the
Appellant and the Registrar so as to ensure that the spirit and intent of the legislation enabling
such registration and licensing to take place as well as all aspects of procedural fairness and
natural justice are guaranteed.
Counsel for the Registrar correctly points out the obligations of the Registrar on an application
for registration and on an application for renewal of registration. Section 4 of the Mortgage
Brokers Act reads as follows:
4. The registrar
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the registrar the applicant is suitable for registration and the proposed registration is
not objectionable,

(b) must not refuse to grant or refuse to renew registration without giving the applicant an
opportunity to be heard, and

(c) may in the registrar's discretion, attach to the registration or renewal of registration
terms, conditions or restrictions the registrar considers necessary.
In addition, counsel for the Registrar refers to the Supreme Court of Canada decision Knight v.
Indian Head School Division No. 19 [1990] 1 S.C.B.R. 653 at 15, where the said Court discussed
those incidents where a statute can override the duty to act fairly. The Supreme Court of Canada
confirmed the principal that to abrogate the rules of natural justice, express language or
necessary implication must be found in the statute itself. It must be clear that the affected
person's general right to procedural fairness has been restricted.
In order to succeed with the submission that procedural business may be restricted in this case,
the Registrar must establish that section 4 of the Mortgage Brokers Act clearly establishes that
the Registrar may apply conditions to the renewal of the Appellant's sub-mortgage brokers
license without affording the Appellant a hearing in light of paragraph 1 of the Conditions of
Registration found in Schedule "A" in this case. The combined effect of the wording of
paragraph 1 of the Conditions of Registration found in Schedule "A" and the provision of subsection 4(b) of the Mortgage Brokers Act causes me to conclude that the Conditions of
Registration attached to the Appellant's Certificate were intended to last for the first year of the
Certificate, the first renewal of a further 1 year period should the Appellant continue to act as a
sub-mortgage broker following the first year, and thereafter would be subject to further review.
That further review would bring section 4 of the Mortgage Brokers Act into effect and the
"opportunity to be heard" in sub-paragraph 4(b) of that Act would again be operative. The
Appellant's opportunity to be heard prior to the issuance of the Certificate initially does not
eliminate his opportunity to be heard at this stage. Neither section 4 of the Mortgage Brokers
Act nor paragraph 1 of the Conditions of Registration in Schedule "A" clearly provide as much.
Thus the test set out by the Supreme Court of Canada in Knight v. Indian Head School Division
No. 19 that would allow a restriction of the duty to act fairly is not met in this instance.
A mitigating factor is found in the principles set out by the Supreme Court of Canada in Re
Nicholson and Haldimand-Norfolk Regional Board of Commissioners of Po/i (1978) 88 D.L.P.R
(3d) 671 at 9, where the said Court described the principle that the lack of providing and affected
person with an opportunity to be heard is only required when the impugned decision adversely
affects the person to whom the decision relates. The rule accepted by the Supreme Court of
Canada was that it is a fundamental rule that "...if a person may be subjected to pains or
penalties, or be exposed to prosecution or proceedings, or deprived of remedies or redress, or in
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made against him and be afforded a fair opportunity of answering it."
Clearly, if no adverse affect results from a decision, procedural fairness becomes less significant
to all persons involved.
Consideration of the principle set out in Re Nicholson has caused me the most analytical
difficulties in this Appeal. A review of the restrictions inherent in the Conditions of Registration
in Schedule "A", and in particular those 11 Conditions described in paragraph 3 of Schedule "A"
are, for the most part, beneficial conditions for any sub-mortgage broker or mortgage broker
registration. They are mutually beneficial to the broker and the public with whom the broker
will interact. For example, ensuring that all advertising is in plain language and clearly discloses
all fees and charges, assists the citizen who will be dealing with the broker and also assists the
broker in avoiding misunderstandings and possibly claims in the future. In addition, ensuring that
those persons who apply for mortgages obtain independent legal advice, are given the
opportunity to contact an independent lawyer using the Lawyer Referral Service or are given
alternate names of 3 different local lawyers, ensuring that the lawyers act independently and do
not receive referral fees from any independent lawyer, again have the combined effect of
ensuring that the customer is receiving appropriate legal counsel and advice while at the same
time avoiding uncertainty and potentially claims against the broker should these steps not be
followed. In fact, the only Conditions that appeared to be materially restrictive and of a potential
severe nature were those restrictions contained in sub-paragraph 3(t) (insofar as the Registrar
restricted the ability of GET Acceptance Corporation to change its name or move its business
premises without giving 30 days' notice of its intention to do so to the Registrar, or without
approval of the Registrar - where the unreasonable restriction in my view would be a
requirement of obtaining the approval of the Registrar to such a change or move - a restriction
which is mitigated by the fact that GET Acceptance Corporation could simply choose the
alternative of giving 30 days notice of its intention to do so to the Registrar), and sub-paragraph
3(i) to allow examinations of the offices of GET Acceptance Corporation without the necessity
of an Order under section 6(1.2) (which examination procedure by its nature is intrusive and
would call for the necessity of the Registrar obtaining an Order under section 6(2.1) in instances
where the Registrar feels such an Order is appropriate and in the public interest for investigative
purposes). All of the other Conditions appear, as I have stated above, reasonable and in the
mutual interest of the public and the applicant broker.
Having said that, I note that neither the Mortgage Brokers Act nor its regulations include these
requirements and therefore the imposition of any of the said Conditions may reasonably be
interpreted as adversely affecting the legitimate business activities of a sub-mortgage broker or a
mortgage broker. As a result, applying the principals set forth in Re Nicholson, I am of the view
that the balance weighs in favour of the Appellant and therefore the ability of the Registrar to
avoid the opportunity to be heard in a sub-mortgage renewal application is not present in this
case.
Finally, it is difficult if not impossible to apply the principles set out in earlier FST decisions
regarding the standard of review in this case due to the fact that it is not possible to assess the
reasonableness of the Registrar's decision in circumstances where the decision was reached
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Mortgage Brokers Act. I accept the proposition that the Registrar not only has the statutory
power to exercise discretion with respect to the granting of a license or the renewal thereof and
with respect to the attachment of conditions or restrictions to any license or license renewal. In
addition, I accept the proposition that the Registrar is uniquely qualified to assess the suitability
of applicants for registration under the Mortgage Brokers Act and has the required expertise and
investigative resources to properly, reasonably and impartially exercise his discretion. However,
the facts and circumstances in this case indicates that the application following the first 1 year
renewal period requires the attention and exercised discretion set forth in section 4 of the
Mortgage Brokers Act and, as a consequence, requires the Appellant to receive the opportunity to
be heard as a necessary part of that process.
CONCLUSION
In view of the foregoing, pursuant to section 242.2(11) of the Financial Institutions Act, I refer
the Appellant's application for registration as a sub-mortgage broker back to the Registrar for
investigation, determination and hearings as determined appropriate pursuant to the Mortgage
Brokers Act and Regulations. In addition, I am of the view that the procedures which should have
been followed were not in fact followed in this case. I am certain that there was no improper
intent on the part of the regulatory bodies as the Registrar's extension decision had the positive
effect of enabling the Appellant to continue his sub-mortgage broker business albeit subject to
the Conditions set out in Schedule "A". However, had those steps been followed, a decision
deemed appropriate by the Registrar rather than this Appeal process would have been
implemented. Thus, I order the Registrar's office to repay the Appeal filing costs only in the
amount of $850.00, to the Appellant.
Finally, in view of the decision in this Appeal, I am left with two options in terms of the
continued business operations of the Appellant and his company GET Acceptance Corporation.
Either they must cease operations altogether, or the extension granted by the Registrar subject to
the Conditions of Registration set out in Schedule "A" may continue temporarily to apply until
such time as the Appellant has made application for its sub-mortgage broker registration whether
- at the choice of the Appellant - by way of renewal or fresh application and the Registrar has
rendered his decision with respect to that application. In the circumstances, I choose the latter
alternative so as to minimize any business interruption to the Appellant and to ease the time
pressures that would otherwise be placed upon the carrying out of the correct procedures in this
application. The Appellant has paid the $500.00 application fee in terms of the license
application and therefore the commencement of the application process will be evidenced by the
Appellant or his legal counsel writing to the Registrar's office requesting the immediate
processing of the application for renewal of his sub-mortgage broker license.
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